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First Supplement to Memorandum 96-10

Marketable Title: Obsolete Restrictions (Public Land Use Restrictions)

We have received communications from a number of public land use agencies

in the form of letters from the San Francisco Bay Conservation and Development

Commission (Exhibit pp. 1-2) and the Tahoe Regional Planning Agency (Exhibit

pp. 3-4), and phone calls from the California Coastal Commission and the

California Tahoe Conservancy (from which we are expecting, but have not yet

received, letters).

These agencies note that they regularly impose land use restrictions as part of

their permitting and transfer processes. The restrictions are intended to preserve

the land in natural condition or to provide public access to it on a permanent

basis. The agencies request that the obsolete restriction proposal accommodate

these types of restrictions in some manner, without imposing a continuing

burden on the agencies to monitor and take further action with respect to them.

The staff believes this is an appropriate and reasonable request. The

Marketable Title Act has always excepted from its operation interests in land

held by public entities:

880.240.  The following interests are not subject to expiration or
expiration of record pursuant to this title:

(a) The interest of a person in possession (including use or
occupancy) of real property and the interest of a person under
whom a person in possession claims, to the extent the possession
would have been revealed by reasonable inspection or inquiry.

(b) An interest of the United States or pursuant to federal law in
real property that is not subjected by federal law to the recording
requirements of the state and that has not terminated under federal
law.

(c) An interest of the state or a local public entity in real
property.

(d) A conservation easement pursuant to Chapter 4
(commencing with Section 815) of Title 2.

It is not crystal clear, however, that a use restriction imposed and enforceable

by a public entity is an “interest in real property” as used subdivision (c). The
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staff recommends that an express exception be added for land use restrictions

enforceable by public entities:

888.020. This chapter does not apply to any of the following:
(a) A restriction that is an enforceable equitable servitude under

Section 1354.
(b) An environmental restriction under Section 1471 or other

restriction that serves the same function.
(c) A restriction enforceable by a public entity.
Comment. Subdivision (c) is a specific application of Section

880.240. A public land use restriction is an interest in property that
is excepted from the operation of the Marketable Record Title Act.
Restrictions imposed by state and regional land use agencies, such
as the California Coastal Commission, the San Francisco Bay
Conservation and Development Commission, the Tahoe Regional
Planning Agency, and the California Tahoe Conservancy, are
included within the coverage of subdivision (c).

Respectfully submitted,

Nathaniel Sterling
Executive Secretary
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